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EFFECTS OF THE LEAGUE OF NATIONS COVENANT 

QUINCY WRIGHT 

University of Minnesota 

EFFECT UPON INTERNATIONAL LAW 

The League of Nations covenant is designed to "promote 
international cooperation and to achieve international peace and 
security." To accomplish the first it provides organs of con- 
ference and recommendation and coordinates the numerous 
international unions already existing with some new ones. To 
accomplish the second, the members of the league covenant to 
refrain from acting or to act in a specified manner, in specified 
circumstances. "Scrupulous respect for all treaty obligations" 
is emphasized; thus in relation to the treaty of peace of which it 
is a part, the covenant is comparable to the various forms of 
oaths, hostages, and guaranties of previous peace treaties. 1 

No intention of modifying international law is expressed. On 
the contrary "the understandings of international law" are to be 
firmly established "as the actual rules of conduct among gov- 
ernments. " In fact, however, the character of law is dependent 
upon the character of its sanction. Law and organization are in- 
terdependent, and the covenant when put in operation will modify 
international law, though less in its specific rules than in certain 
assumptions upon which they have heretofore been supposed to 
rest. 

By accepting the league, states recognize that their existence 
depends upon the general maintenance of law, and consequently 
that they must prefer the claim of that law for defense, as against 
the lure of an immediate national profit. 2 Thus, though inter- 

1 Phillipson, Termination of War and Treaties of Peace, 1916, pp. 207-213. 

2 "For as he that violates the laws of his country for the sake of some pres- 
ent advantage to himself, destroys that which is made for the perpetual security 
of what himself or his posterity shall be able to acquire; so that people which 
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national law will continue to aim at preserving the independence 
and autonomy of states, it must assume that its own preservation 
is more important. 3 It follows that international law can no 
longer be conceived by text writers as a series of deductions from 
an assumed "fundamental right of states to exist." 4 The 
responsibility of states to assure the existence of the law will 
have to be conceived as even more fundamental. 

Solon is reported to have said: 6 "That commonwealth is best 
administered in which any wrongs that are done to individuals 
are resented and redressed by the other members of the commu- 
nity, as promptly and as vigorously as if they themselves were 
personal sufferers." International law has been slow to apply 
this aphorism to the commonwealth of independent nations. 
Grotius insists on the right of nations to make war in case of a 
violation of law not immediately affecting them, 6 and hints that 
virtue may on occasion "direct and encourage" such action, 7 but 
he does not discuss the circumstances in which nations should 
regard effective action as a responsibility. A few writers 8 have 
asserted the applicability of Solon's principle to the society of 

violates the Laws of Nature and Nations break down the bulwarks of their 
future happiness and tranquillity." Grotius, De Jure Belli ac Pads, Proleg., 
see. 18. See also Proleg., sec. 23; Vattel, Le Droit des Gens, Prelim., see. 22; 
I Corinthians 12:26. 

3 "Public international law proposes to reach a compromise (transaction) 
between two actions, contrary in fact, that of the principle of autonomy of 
states, and that of the notion of the cosmopolitan society. Neither of these two 
principles ought to supplant the other, nor to be put completely to its practical 
application." Bonfils, Manuel de droit international public, 6th ed. (Fauchille), 
Paris, 1912, sec. 24, p. 10. These opposites may be synthesized in a more fun- 
damental principle than either, maintenance of the law denning the compromise. 

4 Hall, International Law, 7th ed. (Higgins), London, 1917, sec. 7; Wilson and 
Tucker, International Law, 7th ed., 1917, p. 73. 

6 Plutarch, Solon, sec. 18, quoted by Grotius, op. eit., I, c. 5, sec. 2. 

6 Op. cit. II, c. 20, sec. 40, par. 1, 4; c. 25, sec. 6. See also, Hall, op. eit., 
sec. 92, p. 298; Bluntschli, Le droit international codifie, sees. 471, 478. 

7 Op. cit. II, c. 24, sec. 1 ; I, c. 5, sec. 1. 

8 Creasy, First Platform of International Law, London, 1876, p. 44; Sheldon 
Amos, Jurisprudence, London, 1872, pp. 411, 456; Kaltenborn, Zeitschrift fur die 
gesamte Staatswissenshaft, (1861), vol. 27, p. 86, quoted by Schiicking, The Inter- 
national Union of the Hague Conferences (trans. C. G. Fenwick), N. Y., 1918, p. 
46; Scott, American Journal of International Law, vol. 10, p. 343. 
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nations and there have been a few cases of protest 9 or even inter- 
vention on the grounds of a general interest in the maintenance 
of law, 10 but in 1916 Secretary Root thought that for nations "to 
protest against the breaking down of the law" where they were 
not directly involved "would be a change in theory." 11 The 
practice has been to regard violations of international law by 
states as torts to be remedied by the immediate sufferer; not as 
crimes for the suppression of which all members of the community 
are responsible. 12 

A shifting of emphasis from rights of states to responsibilities 
of states is the fundamental change which the covenant will make 
in international law. A few specific changes, all deducible from 
this, may be mentioned. 

Title by Conquest. "Non est justa causa belli, amplificatio 
imperii ' ' 13 wrote Victoria in the sixteenth century. Threecenturies 
later the Supreme Court of the United States, though admitting 
the right of conquest under international law, asserted that "a 
war .... declared by congress, can never be presumed 
to be waged for the purpose of conquest or the acquisition of 
territory;" consequently the President cannot enlarge the boun- 
daries of the United States by his authority as commander-in- 

• Protests by France, Austria and Prussia to United States in Trent Case, 
Supp. American Journal of International Law, Vol. 10, pp. 67-72; by United States 
to Germany in case of Belgian deportations, ibid., Special Supplement, Vol. 
11, p. 251. Protests based on humanity or political sympathy have been more 
common and are of more doubtful propriety, see Hall, op. cit., sec. 92; Moore's 
Digest, Vol. 6, pp. 32, 349, 359, 363; Green, American Interest in Popular Govern- 
ment Abroad, U. S. War Information Series, No. 8 (1917). 

10 This was assumed to be the basis of the interventions of the quadruple 
alliance of 1815, see Declaration of Aix la Chapelle, Nov. 15, 1818, Great Britain, 
Pari. Pap., 1819, Vol. XVIII, p. 351. Gladstone referred British interest in 
Belgian independence to the general European interest in the maintenance of 
public right, Aug. 10, 1870, Hansard, Vol. 203, p. 1786. See also speeches of Sir 
E. Grey, Aug. 3, 1914, Pari. Deb., series 5, commons, Vol. 65, p. 822, and of Pres. 
Wilson, Apr. 2, 1917, Cong. Rec, Vol. 55, pp. 102, 118. 

11 Though a change he approved, American Journal of International Law, 
Vol. 10, p. 9. 

18 Ibid. See also Bluntschli, op. cit., sec. 464. 

15 Victoria, Relectiones Theologicae (1557), ed. 1696, p. 428, Classics of Inter- 
national Law series, pp. 170, 278, 428. 



EFFECTS OF THE LEAGUE OF NATIONS COVENANT 559 

chief of the army. 14 The Monroe Doctrine asserted that "the 
American continents .... are henceforth not to be con- 
sidered as subject for further colonization (a fortiori, conquest) 
by any European powers; " 16 and a resolution of the Pan-American 
Congress of 1890 declared that "The principle of conquest shall 
not during the continuance of this treaty of arbitration be recog- 
nized as admissible under American public law;" 16 but the reso- 
lution was inoperative because of failure of the arbitration scheme, 
and international law has continued to recognize conquest as a 
source of good title, though qualified by the requirement that 
there be "a 'cession' either expressed or implied on the part 
of the dispossessed state or else (where the whole of a state is 
affected) a 'completed conquest' .... in the sense of 
'firm possession' on the part of the conqueror, coupled with 
'intention' and 'ability' to hold the territory so acquired." 17 

This right of conquest is abolished as respects members of the 
league, by article X of the covenant, which forbids, not only 
direct conquest, as by "external aggression" against the "terri- 
torial integrity" of a member, but also veiled conquest as by 
"external aggression" against the "existing political independ- 
ence" of a member. This appears to be the main effect of this 
much mooted article. If its inapplicability to revolutions were 
not made obvious by use of the words "external aggression," it 
would be made so by comparison with the interpretation given 
the guarantee in a treaty of 1846, of "the rights of sovereignty 
and property which New Granada has and possesses" over the 
Isthmus of Panama, by the United States state department in 
1904. "The theory," wrote Secretary Hay, "that the treaty 
obliged the government of the United States to protect the gov- 
ernment of New Granada against domestic insurrection or its 
consequences, finds no support on the record and is in its nature 
inadmissible." 18 

14 Flemming v. Page, 9 How. 603 (1850). 
16 Moore's Digest, Vol. 6, p. 402. 

16 Ibid., Vol. 1, p. 292. 

17 Cobbett, Leading Cases on International Law, London, 1913, Vol. 2, p. 245. 

18 Secretary Hay to Mr. Reyes, Jan. 5, 1904, Diplomatic History of the Panama 
Canal, Washington, 1914, 63rd Cong., 2nd Sess., Senate Doc. No. 474, p. 503. 
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Intervention. "Its essence, " said Sir Vernon Harcourt, speak- 
ing of intervention, "is illegality," 19 and publicists have agreed 
that international law imposes the obligation of nonintervention. 20 
Hall thinks that intervention ought not to be legal "except for 
the purpose of self-preservation, unless a breach of the law as 
between states has taken place or unless the whole body of 
civilized states have concurred in authorizing it." 21 

These last two exceptions are recognized as law by the cove- 
nant, which authorizes intervention to prevent conquest (art. X) 
or to prevent a resort to war without preliminary efforts at pacific 
settlement (art. XVI), and provides that the league may author- 
ize intervention in case of failure to carry out an arbitration 
award (art. XIII) or a unanimous 22 recommendation in cases 
submitted to conciliation (art. XV). 

Equality. "No principle of general law is more universally 
acknowledged than the perfect equality of nations. Russia and 
Geneva have equal rights, " 23 said Chief Justice Marshall. "Rel- 
ative magnitude," said Lord Stowell, "creates no distinction of 
right; relative imbecility, whether permanent or casual, gives no 
additional right to the more powerful neighbor; and any 
advantage seized upon that ground is mere usurpation." 24 

During the second Hague Conference the attempt to create a 
permanent international court was frustrated by the insistence of 
the small states upon equal representation on such a body. For 
an effective administrative, executive or judicial body, equality 
of representation is obviously impractical in so large a group as 
the family of nations. In some international unions the prin- 
ciple of equality has been abandoned, even in the congress, by 

19 Letters of Historicus, p. 41. 

20 Wilson and Tucker, op. cit., p. 87. 

21 Hall, op. cit., sec. 92. See also footnotes 8, 9, 10 supra. 

22 If referred to the council, but if referred to the assembly the recommen- 
dation need be concurred in only by the representatives of members of the 
league represented on the council and a majority of other members of the 
league, in both cases with exception of the representatives of the parties to the 
dispute. 

23 The Antelope, 10 Wheat. 66, 122 (1825). 

24 Le Louis, 2 Dods. 217 (1817), Scott, Cases, p. 357. 
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giving weighted votes in proportion to financial contribution or 
extra votes to colonies. 26 In the covenant equality of repre- 
sentation is abandoned in the council, but retained in the assem- 
bly, except for the vote given to five British colonies. 

Whether this impairs the equality recognized by international 
law may be questioned. Equality before the law does not imply 
equality in political weight or administrative authority. Quite 
the reverse. Where each state supplies its own remedy, equality 
before the law is jeopardized. But to attain equality of remedy, 
organization is necessary, and effective organization implies dis- 
tinctions in administrative authority and, under present con- 
ditions, of political power. The dominance of the "concert" in 
Europe and of the United States in the Americas during the 
nineteenth and twentieth centuries, and of Japan in the Far East 
during the twentieth century supplied crude organizations for 
this purpose. The position given these powers in the council is 
but a recognition of established fact. 

Political inequality has been recognized, not only in practice 
but in theory. Thus Grotius saw that "attributive justice" 
which gives to each according to merit, need or fitness must be 
recognized, as well as "expletive justice" which assures equal 
protection of rights. 26 Other writers clearly recognize that polit- 
ical inequality is compatible with legal equality. 27 

By assuring all states adequate protection of the law, although 
by means of an organization recognizing inequalities in polit- 
ical influence and administrative authority, the equality to which 
Marshall and Stowell referred is rendered more secure. 

Right to Make War. ' ' The law of nations allows every sovereign 
government to make war upon another sovereign state." So 
states Lieber's Code, 28 and the rule has been accepted by text 

26 Sayre, Experiments in International Administration, N. Y., 1919, pp. 23, 30. 

26 Grotius, op. cit., I, c. 1, sec. 8, par. 3. 

27 Cobbett, op. cit., Vol. 1, p. 50; Wilson and Tucker, op. cit., p. 98; Lawrence 
doubts even legal equality, but he gives the term a wider sense than here 
intended (Principles of International Law, 4th ed., N. Y., 1910, sec. 114). 

28 U. S. Army, General Orders, No. 100 (1863), art. 67. 
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writers 29 since the ancient discussions as to justa causa belli 
became obsolete. Recent conventions have modified this prin- 
ciple by requiring certain formalities before war, as a formal dec- 
laration 30 or a period of delay, 31 or by limiting the objects for 
which war may be declared. Thus, effort has been made to 
forbid war for the recovery of contract debts 32 and for the settle- 
ment of justiciable controversies. 33 

These two types of limitation have been so extended by the 
covenant that for members of the league the principle has become 
the exception. Thus war can never be made without a prelim- 
inary delay of from three to nine months for conciliation or arbi- 
tration (art. XII) and war cannot be made at all for conquest 
(art. X) or to settle controversies "recognized by the parties as 
suitable for submission to arbitration" (art. XV) or upon which 
a unanimous 34 decision is given on submission to conciliation 
(art. XV). 

Right to be Neutral. "The right of every independent state to 
remain at peace while other states are engaged in war is an 
incontestable attribute of sovereignty." 35 This opinion of 
Wheaton would have been received with astonishment in the 
middle ages. "No member of the World Empire could be other 
than directly interested in the internecine strife which interfered 
with the harmony of the association (and) no Christian .... 
could stand neuter in the battle of orthodoxy against heresy or 
of Christendom against the Saracen." 36 Later, statesmen fol- 
lowed the advice of Machiavelli, 37 that it is not only "more frank 

29 See discussion on question of Chinese delegate at the second Hague Con- 
ference as to effect of a refusal to accept a declaration of war, in Higgins, The 
Hague Peace Conferences, Cambridge, 1909, p. 205. 

30 III Hague Convention, 1907. 

31 Wilson-Bryan Peace Treaties, concluded by United States with 20 states, 
1913-14. 

32 II Hague Convention, 1907. 

33 1 Hague Convention, 1907, arts. 1, 38. United States arbitration treaties, 
concluded with about 20 states, 1908-09, See Malloy, Treaties, etc., p. 814. 

34 See footnote 21, supra. 

35 Wheaton, Elements of International Law, 8th ed. (Dana), 1866, p. 509. 

36 Walker, History of the Law of Nations, 1899, Vol. 1, p. 135. 

37 The Prince, ch. 21. 
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and Princely" but also "more profitable" to declare war than 
"to stand neuter," and not until recognized members of the 
family of nations were established in physical isolation was the 
right of remaining neutral really enjoyed. 38 Though Mazzini 3 ' 
characterized ' ' neutrality in a war of principles " as " the negation 
of the common law of nations, political atheism" and spoke of 
the injunction to remain neutral in such a war as "the word of 
Cain," the right has been generally recognized during the nine- 
teenth century. 

Under article XVI of the covenant, this right no longer exists 
for members of the league in wars resorted to in disregard of 
articles XII, XIII, and XV of the covenant. Although the actual 
making of war is discretionary, members of the league must 
proceed against the commerce and communications of the vio- 
lating state in a manner which would render them no longer 
neutral in the sense understood by international law. 

Affirmations of International Law. Other traditional principles 
of international law are affirmed by the covenant. Independence, 
recognized as a right of states under international law, 40 is defined 
by Lawrence 41 as "the right of a state to manage all its affairs 
whether external or internal, without control from other states." 
"Existing political independence" is guaranteed against external 
aggression by article X, and more specifically independence is 
protected in its internal aspect by the clause excluding domestic 
questions from the competence of the league (art. XV, par. 8) ; 
and in its external aspect by the general character of the league 
which confines the authority of league organs to advice or rec- 
ommendations, 42 by the requirement of unanimity at meetings of 
the assembly and council (art. V, par. 1), by the provision that 

38 Standards of neutral duty were really first established by the practice of 
the United States after 1793; see Hall, op. cit., sec. 213, p. 632. 

39 Bolton King, Mazzini, p. 305, quoted in Beer, The English Speaking Peoples, 
N. Y., 1917, p. 134. 

40 Wilson and Tucker, op. cit., p. 81. 

41 Principles of International Law, 4th ed., 1910, sec. 58, p. 119. For specific 
rights included by the term "independence," especially right of regulating 
immigration, see Fong Yue Ting v. U. S., 149 U. S. 698 (1893), Hershey, Essen- 
tials of International Public Law, 1912, p. 147; Bonfils, op. cit., sec. 441, p. 273. 
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amendments to the covenant shall not bind dissenting members 
(art. XXVI) and by the permission to withdraw on two years' 
notice if international obligations are fulfilled (art. I, par. 3). 

The accepted principle, that in case of conflict in treaties 
between different parties the earlier prevails, 43 is recognized in 
the provision forbidding later treaties conflicting with the cov- 
enant (art. XX, par. 1), but recognizing the validity of earlier ones 
unless abrogated by consent of the parties (art. XV, par. 2; XXI) . 

The extension of diplomatic immunities to representatives of 
members of the league and officials when engaged in league 
business and of inviolability to buildings occupied by the league 
and its officials and representatives attending its meetings (art. 
VII, par. 4, 5) is in accord with international law, and these pro- 
visions will rely on international law for interpretation, though 
it is not clear that such immunity would have extended in the 
absence of express stipulation. 44 It was thought necessary ex- 
pressly to state similar immunities in the Hague Convention for 
pacific settlement of international disputes. 46 

It will be observed that the more important modifications in 
international law, elimination of the right of conquest, limitation 
of the right to make war and of the right to remain neutral, are 
not sudden departures from tradition, but are rather the culmi- 
nation of historical processes or the rising to the surface of under- 
currents of principle, always present but long obscured by ex- 
cessive emphasis upon other principles. For those who believe 
that violent breaks with the past are not apt to be permanent, 
this consideration should be reassuring. 

The extension given to the right of intervention is supported 
by precedent and authority, and for states who intend to observe 

42 Lowell, The Covenanter, N. Y., 1919, Letter No. 2. 

43 Wilson and Tucker, op. cit., p. 216. 

44 It was questioned in the senate whether delegates to the proposed Panama 
Congress of 1826, were "diplomatic officers." See Benton's Abridgement of the 
Debates of Congress, Vol. 8, p. 463; Elliot's Debates on the Federal Constitution, 
2nd ed., 1836, Vol. 4, p. 480; Corwin, The President's Control of Foreign Relations, 
Princeton, 1916, p. 56. 

« I Hague 1907, art. 46. 
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the law is not a derogation from independence, which in all 
essentials is unimpaired. Precedent and authority, likewise, 
justify the limitation recognized in the theory of equality, a lim- 
itation which may give reality to the conception, necessary to 
international or any other system of law, of equality before the 
law. 

However, though there is no violent break with the past, the 
importance of the modifications in the theoretical foundations of 
international law should not be underestimated. "There is no 
king," said Bracton, "where the will, and not the law has do- 
minion. " 4S In accord with this father of the common law, the 
covenant recognizes that states cannot survive where sovereignty 
can override the law. As the price of existence, states must 
accept definite responsibilities for the maintenance of law. 
Should this conception, about to be formally accepted, become 
instinctive in our civilization, the time might come when the 
chapters on war and neutrality, which overburden textbooks on 
the law of nations, could be relegated to historical appendices. 

EFFECT UPON THE FOKEIGN POLICY OF THE UNITED STATES 

The senate has been more concerned with the effect of the cov- 
enant upon American foreign policy than with its effect on inter- 
national law. Such traditional policies as political isolation, non- 
intervention, recognition of de facto governments, the Monroe 
Doctrine, arbitration of disputes, limitation of armaments and 
the open door in the Far East have been discussed, especially by 
protagonists of reservations or amendments to the covenant. 

Political Isolation. The policy associated with Washington's 
advice "to steer clear of permanent alliances," and Jefferson's 
warning against "entangling alliances" is incompatible with the 
covenant. By articles X, XVI and XVII, the United States 
undertakes to cooperate with Europe and Asia in exterminating 
war for conquest and war without preliminary attempts at pacific 
settlement. The covenant undoubtedly imposes a several as 

46 Bracton, De Legibus et Consuetudinibus Angliae (written, 1250-56), Twiss, 
ed., London, 1878, ch. VIII, sec. 5, Vol. 1, p. 39. 
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well as joint responsibility, but except for the requirement that 
commercial and financial intercourse be cut off from a covenant 
breaking state, the character of action to be taken is left to the 
discretion of each state. The council of the league, with unan- 
imous vote, shall "advise" (art. X) or "recommend" (art. XVI), 
but the United States, so far as its own action is concerned, would 
decide. 

It has been proposed that the policy of political isolation be 
protected by reservations emphasizing the above interpreta- 
tion of the covenant and making absolute the right to withdraw, 
now limited by the requirement that international obligations 
under the covenant shall have been fulfilled (art. I, par. 3). The 
first adds nothing to the covenant and would doubtless be accep- 
table. The second would be an amendment. 

However, it is idle to suppose that these or other reservations 
could resurrect a policy of political isolation. Three thousand 
miles of water is not what it was in 1796. The contrast of Europe 
and America is no longer that of monarchy and republicanism. 
The tradition had become a fiction before the Congress of 
Versailles. 

As to other American states, isolation was never a policy. As 
to Eastern Asia, American isolation was an obvious fiction after 
the acquisitions following Dewey's victory at Manila Bay, if it 
had not been such since Perry opened Japan in 1854. Acquisi- 
tion of Hawaii, partition of Samoa, intervention in the Boxer 
uprising, assertion of the "open door" in China, and ex-President 
Roosevelt's successful insistence upon mediation to end the Russo- 
Japanese war, show how far recent American policy is one of 
isolation from Far Eastern interests. 

As to Europe, the fact that America in each case made reser- 
vations in favor of her "traditional policy of not intruding upon, 
interfering with, or entangling itself in the political questions of 
policy or internal administration of any foreign state" should not 
be permitted to obscure the fact that she took a prominent part 
in the Hague Conferences of 1899 and 1907 and the Algeciras Con- 
ference of 1908. 
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The War of 1812 is evidence that a century ago the policy of 
isolation could not stand a serious strain. Certainly entry into 
the next war involving Europe generally has emphasized the 
deduction and has given the coup de grace to a policy of political 
isolation. As to this policy the covenant proclaims not its death, 
but long life to its successor. 

Nonintervention in domestic affairs, as an American policy, 
should be distinguished from the policy of political isolation 
already referred to. Concern in the controversies between 
European states and political connection with those states, in 
spite of Washington's warning, has become the practice of the 
United States. On the other hand, refusal to "interfere in the 
internal concerns" of European powers, asserted in the Monroe 
Doctrine, together with its correlative, noninterference of other 
states in domestic affairs of the United States, has continued to 
be an American policy. Unofficial expression of sympathy for 
struggling nationalities in Europe and protests in behalf of per- 
secuted sects has been the limit of American interference. 47 
Protest or intervention in defense of international law falls, of 
course, in a different category. 

Apprehension has been expressed lest interference by America 
in foreign domestic affairs might be required under articles X, XI, 
XVI and XVII of the covenant, and interference by other states 
in American domestic affairs might be permitted under articles 
VIII, XV, XXII and XXIII. 

Article X relates only to cases of "external aggression;" and 
"war or threats of war" declared by article XI, "a matter of 
concern to the whole league," is not a domestic question. The 
circumstances "threatening to disturb either the peace or the 
good understanding between nations upon which peace depends, " 
which under article XI may be brought to the attention of the 
league by any member, are in terms limited to those "affecting 
international relations." The measures required or authorized 
under article XVI, being confined to cases of breach of the 
covenant itself, are clearly of international concern. Although 

"Moore's Digest, Vol. 6, pp. 32-33, 347-367. 
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article XVII permits similar action where states not members of 
the league are involved, here also an external use of force by the 
state acted against would have occurred, thus the question would 
not be strictly domestic. 

But though intervention in domestic affairs of foreign states is 
in no case sanctioned, even greater precautions have been taken 
to assure the domestic autonomy of members of the league, not 
only against foreign states, but against the league itself. "Exist- 
ing political independence," guaranteed against "external 
aggression" by the covenant has been held by text writers 48 and 
the courts 49 to embrace autonomy in the control of tariffs, immi- 
gration, form of government, etc. States now fully independent 
and exercising these powers are guaranteed them in the future, 
by article X. Even more specific is the exclusion from inter- 
national controversy, by article XV, of "matters which by inter- 
national law are solely within the domestic jurisdiction" of a 
state. 

The real concern, however, has been lest the league itself 
become a second Holy Alliance, arrogating to itself jurisdiction 
in the domestic affairs of its members. This is a matter de- 
pendent upon the good faith of the league. Superior power can 
abuse the law, and if the league is to be of value its united force 
must be superior to that of any member. Certainly intervention 
in domestic affairs is as well guarded against as the power of 
language can make it, without impairing the capacity of the league 
to accomplish its purpose. 

In the matters of reducing armaments (art. VIII), appor- 
tioning mandates (art. XXII), regulating labor, commerce, drug 
traffic, etc. (art. XXIII), the league organs are restricted to ad- 
visory powers until a plan has been agreed to by each party con- 
cerned. In the settlement of international controversies there 
is more difficulty, for it might be alleged that the mere fact of a 

48 Hershey, Essentials of International Public Law, 1912, p. 147; Wilson, Hand- 
book of International Law, St. Paul, 1910, p. 56; Bonfils, Manuel de droit interna- 
tional public, 6th ed., Paris, 1912, sec. 441, p. 273; Bluntschli, Le droit interna- 
tional codifie, Paris, 1870, sees. 381, 382. 

49 Fong Yue Ting v. U. S., 149 U. S. 698 (1893); The S«hooner Exchange v. 
McFaddon, 7 Cranch 116 (1812), Scott, Coses, pp. 208, 209. 
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foreign state raising a question shows that it is not solely do- 
mestic. This point of view was accepted by the United States 
in negotiating the Bryan treaties (1913-1914) which bar no con- 
troversies from consideration by the commissions there provided. 
Under these treaties, which continue under article XXI of the 
covenant, though after five years they may be denounced with a 
year's notice, the United States could maintain no claim to with- 
draw a question on the ground that it is domestic. For states 
with which the Bryan treaties were not concluded, notably 
Germany, Austria and Japan, a domestic question could be with- 
drawn from the consideration of any league organ, if the council, 
judging according to international law, finds by unanimous vote 
that it is of that character (art. XV, par. 8). 

It has been urged that the United States reserve the power to 
decide for itself whether the question is domestic. Such a res- 
ervation would amount to an amendment of a radical character, 
since it would put it in the power of each state to declare every 
question domestic, and hence to defeat the purpose of the league. 
Vattel lays it down as a general principle of treaty interpretation 
"that neither of the parties who have an interest in the contract 
may interpret it after his own mind; for if you have the right to 
give to my promise what meaning you please you will be able to 
regulate my obligations at will, contrary to the intention and 
beyond the scope of my actual agreement; and, conversely, if I 
am to be allowed to explain my promises after my own pleasure 
I shall have it in my power to render them meaningless and of 
no effect by giving them a meaning quite different from that 
they had for you when you accepted them." 60 What matters 
are, under article XV, "solely within the domestic jurisdiction" 
of a state is a question of treaty interpretation, ascertainable by 
reference to international law. As a justiciable question it would 
perhaps more properly be decided by an arbitration tribunal or 
an international court than by a political body such as the council, 

50 Vattel, Le Droit des Gens, II, c. 17, sec. 265. "Nemo debet esse judex in 
sua propria causa" is so fundamental a principle of the common law that Coke 
and others have thought a conflicting act of Parliament would be void. Dr. 
Bonham's case, 8 Rep. 118 a; Thayer, Cases on Constitutional Law, I, 48-51. 
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but clearly the matter should be decided by some body of inter- 
national jurisdiction. Mr. Taft 61 and Mr. Root 52 supported this 
position when they contended (against a majority of the senate) 
that the ascertainment of what is a justiciable question in the 
meaning of the proposed arbitration treaties of 1911 was properly 
a subject for decision by the international commission to be ap- 
pointed under those treaties, rather than by the treaty-making 
power of the contracting parties. 

Recognition of de facto Governments. "To consider the govern- 
ment de facto, as the legitimate government for us" seemed a 
sound policy for Monroe. It was a deduction from the policy of 
nonintervention in domestic affairs and was put into practice by 
recognition of the former Spanish colonies at that time. A dif- 
ferent attitude would have shown scant respect for the men of 
'76. Support of ' ' legitimacy " could only be interpreted as mean- 
ing that they should have "hung separately." After they and 
their descendants had "hung together" for over a century and a 
quarter, some observers noted a departure from tradition in 
President Wilson's hope that "All this hemisphere is devoted to 
the same sacred purpose, and that nowhere can any government 
endure which is stained by blood or supported by anything but 
the consent of the governed," 53 especially when the pronounce- 
ment was followed by refusal to recognize, because of the irreg- 
ularity of their institution, the governments of Huerta in Mexico 
and Tinoco in Costa Rica, and by the proposal that American 
states agree to prevent assistance, either by military expeditions 
or by munitions of war, to revolutionaries in neighboring states. 54 

It should be observed, however, that reference in these cases 
was to violent changes in governments which might have been 
altered by constitutional processes, not to the formation of new 
states or governments, where recourse to peaceful means is want- 
ing. As for the latter, the old policy was very promptly ob- 

51 Our Chief Magistrate and his Powers, N. Y., 1916, p. 106-108. 

52 62nd Cong., 1st Sess,, Senate Doc. No. 98, p. 9. 
6S American Year Book, 1913, p. 93. 

54 Address, Second Pan-American Scientific Congress, Jan. 6, 1916, Myers, 
"The New Pan- Americanism," World Peace Foundation, Pamphlet Series, 
Vol. VI, No. 2, p. 108. 
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served in the case of Panama in 1903 and of Czechoslovakia and 
Poland in 1918. Nothing in the covenant affects this policy. 
The assumption that article X would prevent recognition by the 
United States of a de facto government can get no support from 
the text of the article or from the interpretation officially given 
to similar guaranties in the past. 55 

The Monroe Doctrine has been referred to "as practically the 
only policy which we have evolved— our one tradition" and as 
the norm of conduct for foreign affairs. 66 Such comments 
show the indefiniteness of the doctrine. Examining its original 
statement it appears to be an assertion and vague guaranty of 
the immunity of American territory from European aggression 
and of independent American states from European oppression. 
This was the sense in which President Wilson understood it when 
in his address of January 22, 1917, he proposed that the nations 
"adopt the doctrine of President Monroe as the doctrine of the 
World." In this sense he embodied it in his fourteenth point of 
January 8, 1918, and in this sense the doctrine is incorporated in 
article X of the covenant. President Lowell has pointed out "if 
your object is to preserve the fruits inside the fence you do not 
fail to preserve them by making the fence cover two orchards 
instead of one." 57 In this respect the doctrine is only extended 
and rendered more secure by the covenant. 

Later interpretations have conceived the doctrine as a policy, 
whereby the United States might influence the foreign policy of 
American states, and in "flagrant cases of wrongdoing or im- 
potence .... exercise an international police power" 
over them. 68 This policy has been manifested by refusal to 
permit such states to sell or lease portions of their territory to 
non-American states, 59 by exclusion of foreign interests in the 

65 Secretary Hay to Mr. Reyes, Jan. 5, 1904, Diplomatic History of the Panama 
Canal, 63rd Cong., 2nd Sess., Senate Doc. No. 474, p. 503. 

56 J. A. R. Marriott, "The Foreign Policy of the United States," The Living 
Age, Vol. 302, p. 328 (Aug. 9, 1919). 

67 League of Nations Magazine, Vol. II, No. 2 (April, 1919). 

68 President Roosevelt, Annual Message, Dec. 6, 1904, Moore's Digest, Vol. 6, 
p. 596. 

69 Yucatan, 1845, Magdalena Bay, 1912. 
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construction and operation of the Panama Canal, 60 and in the 
administration of the finances of states in a condition of bank- 
ruptcy. 61 This activity has been confined to the territory in the 
region of the Caribbean, and somewhat resembles that in the 
familiar "spheres of interest" of European states. 

In exempting "regional understandings like the Monroe Doc- 
trine" from the scope of the league it was hoped to protect this 
aspect of the doctrine, but the article does not make it clear who 
decides whether any particular controversy is within the purview 
of such an understanding. As with domestic questions this 
would seem a question of treaty interpretation proper for decision 
by an organ of the league, and such is Lord Robert Cecil's view. 6 * 
There have been sufficient precedents and opinions on the Monroe 
Doctrine in the past century to make such a question susceptible 
of judicial decision, though doubtless because of the probability 
of unprecedented circumstances arising it would be desirable to 
leave decision to a political body in which the United States has 
a voice, such as the council. As in the case of domestic questions, 
insistence by the "United States on its power to interpret this- 
phrase might, if adhered to by all states having "regional under- 
standings, " render the covenant nugatory. 

Arbitration of Disputes. "The adjustment of difficulties by 
judicial methods rather than force of arms," said President 
McKinley in referring the proposed arbitration treaty with 
Great Britain of 1897 to the senate, "has been recognized as the 
leading feature of our foreign policy throughout our entire 
history." 63 

The covenant does not make arbitration compulsory in any 
case, since it leaves it to the parties to decide whether a dispute 
is "suitable for submission to arbitration" (art. XIII). In this 
respect it falls short of the plan unsuccessfully promoted by the 
United States in the Hague Conferences, to define classes of con- 

60 Foster, A Century of American Diplomacy, N. Y., 1901, p. 161 et seq. 

61 St. Domingo, 1905, Hayti, 1916, Nicaragua, 1916. 

62 The Covenanter, N. Y., 1919, p. 159. 

63 Inaugural Address, March 4, 1897, Richardson, Messages and Papers of the 
Presidents, Vol. 10, p. 17. See also, A League of Nations, Vol. I, No. 1 (Oct.,. 
1919), pp. 9-42. 
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troversies in which arbitration would be compulsory, and in the 
Taft treaties of 1911, not ratified because of senate amendments, 
which named such classes and left their interpretation to a joint 
commission. The covenant does, however, go as far as the arbi- 
tration treaties actually concluded by the United States, which, 
while defining cases in which arbitration shall be obligatory, 
leaves it open for either litigant to withdraw such cases on the 
allegation that they affect its vital interests, independence, 
honor, or the interests of third parties. 64 

It may be questioned whether compulsory submission of con- 
troversies must not await the establishment of a true international 
court with jurisdiction fully defined by law. Arbitration im- 
plies appointment of the arbitrators by agreement of the parties 
and hence a voluntary acceptance of their jurisdiction. 65 

In defining four classes of cases suitable for arbitration and 
providing for enforcement of awards (art. XIII), every facility 
is given for the further development of arbitration. Existing 
arbitration treaties are unaffected according to the terms of 
article XXI. 

The provisions requiring the submission of nonjusticiable 
questions to the council or assembly (art. XV), in effect embody 
the Bryan peace scheme, accepted in twenty bilateral treaties. 
Though the latter authorized no recommendations of binding 
character, they did forbid war until the report was made, which 
must be within a year. The covenant adds the requirement 
that a recommendation if unanimous in the council or a majority 
in the assembly, provided all members represented on the council 
are favorable, and excluding in both cases representatives of the 
parties in dispute, becomes obligatory. Such a decision would 
be rare, consequently a delay of three months after the recom- 
mendation is made, six months being allowed to make it, is the 
practical requirement. The covenant also recedes from the 
Bryan treaties in excluding matters of "domestic jurisdiction" 

M See treaty with Great Britain, 1908, art. 1, Malloy, Treaties, etc., p. 814. 

66 1 Hague Convention 1907, art. 37. See also Roosevelt, instructions to 
delegates to Second Pan-American Conference, Oct. 8, 1901, 57th Cong., 1st 
Sess., Senate Doc. No. 330, p. 34. 
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and "regional understandings like the Monroe Doctrine" from 
consideration, while the latter include "all disputes between 
them, of every nature whatsoever, which diplomacy shall fail 
to adjust. " 

The methods of pacific settlement employed and advocated by 
the United States are adopted by the covenant, their applica- 
tion being sanctioned by combined force. In this respect the 
covenant is a consummation of American policy. 

Limitation of Armaments. Though Washington urged prepa- 
ration for war in time of peace, Jefferson, looking forward to a 
time "when armies and navies should be reduced to the work of 
police'' 66 began his administration by recommending a "chaste 
reformation" in the army. 8V This desire for limitation of arma- 
ments was carried into the international field after the second 
war with Great Britain by the Rush-Bagot agreement of 1817, 
ratified by the senate and still in force, which practically elimi- 
nates armaments on the Great Lakes. The Clayton-Bulwer 
treaty of 1850 prohibited fortifications on the proposed inter- 
oceanic canal, though this provision was not repeated in the Hay- 
Pauncefote treaty under which the Panama Canal was actually 
built. 

In practice, except in emergencies, the military establishment 
of the United States has been meager. The American delegates 
to the first Hague Conference were instructed not to discuss the 
Tsar's proposal for limitation of armaments because the naval 
and military forces were "so far below the normal quota." In 
the second Hague Conference, however, in spite of pointed re- 
fusal of certain powers to discuss the subject, "The government 
of the United States felt it to be its duty to reserve for itself the 
liberty to propose .... as one of the subjects of consid- 
eration, the reduction or limitation of armaments, in the hope 
that if nothing further can be accomplished, some slight advance 
may be made toward the realization of the lofty conception which 

66 Henry Adams, History of the United States of America during the First Admin- 
istration of Thomas Jefferson, N. Y., 1889, Vol. I, p. 146. 

67 1st annual message, Dec. 8, 1801, Richardson, op. cit., Vol. I, p. 329. 
Adams, op. cit., Vol. I, pp. 238, 242. 
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animated the Emperor of Russia in calling the First Conference." 
In the same spirit, the naval appropriation act of 1916 68 provided 
for discontinuance of the construction authorized, if an ade- 
quate tribunal for pacific settlement of disputes should render 
maintenance of competitive armaments unnecessary, declaring 
that the United States "looked with apprehension and disfavor 
upon a general increase of international armaments throughout 
the world" though realizing that general international agreement 
was the only means of amelioration. 

This policy is recognized in article VIII of the covenant which 
authorizes the council to prepare plans for a general reduction 
of armaments, subject to revision every ten years, and effective 
for each state only when accepted by it. 

The Open Door in China. The early interest of American 
traders in the Far East was stimulated by the opening of Japan 
through the efforts of Admiral Perry in 1854. A more definite 
political interest, however, was manifested, soon after the acqui- 
sition of the Philippines, in the exchange of notes in 1900 by 
Secretary Hay with France, Germany, Great Britain, Italy, 
Japan and Russia, in which freedom of access and equality of 
tariffs in leased territory and spheres of interest in China were 
recognized. 69 This ' ' open door " policy was given added sanction 
by the Root-Takahira exchange of notes in 1908, 70 in which Japan 
and the United States stated their policy to be unaggressive and 
directed to "the maintenance of the existing status quo," and 
to the support "by all pacific means at their disposal of the inde- 
pendence and integrity of China and the principle of equal op- 
portunity for commerce and industry of all nations in that 
Empire." These principles were reaffirmed in the Lansing-Ishii 
exchange of notes in 1917, 71 but with the significant addition that 
the two governments recognize "that territorial propinquity 
creates special relations between countries, and, consequently, 
the Government of the United States recognizes that Japan has 

68 Act Aug. 29, 1916, 39 Stat. 618. 
89 Malloy, Treaties, p. 244 et seq. 

70 Ibid., p. 1046. 

71 American Year Book, 1917, p. 61. 
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special interests in China, particularly in the part to which her 
possessions are contiguous." Other nations have similarly recog- 
nized the special position of Japan in reference to China. Doubt- 
less this constitutes a "regional understanding," actions within 
which are excluded from the purview of the league under article 
XXI. 

So far as the nature of this regional understanding can be 
gathered from published documents, it does not authorize action 
by Japan which would impair the "open door policy;" on the 
contrary Japan has repeatedly asserted her adherence to that 
policy. The succession of Japan to the German lease of Kiao- 
Chau and of economic privileges in the province of Shantung 
theoretically should not impair the open door policy, even aside 
from her pledges of restoration to China, inasmuch as Japanese 
approval of the open door would apply to those concessions as 
well as her earlier concessions. Practically Japan is rapidly 
acquiring a position under which maintenance of the open door 
will be at her discretion. 

Of the policies discussed, that of isolation from foreign politics 
is ended, nonintervention in domestic affairs is guaranteed, recog- 
nition of de facto governments is unaffected, the Monroe Doctrine 
is extended and recognized, arbitration is sanctioned, means 
for limiting armaments are provided and the open door is un- 
affected in principle. For the United States there will be less 
opportunity for complacent reliance upon a fortunate geographic 
position, more responsibility for the general maintenance of law. 
By this, adhesion to Washington's idea of the basic policy of the 
United States should be rendered less difficult. "Observe good 
faith and justice toward all nations. Cultivate peace and har- 
mony with all. " 



